O© o0 NOoO Ol WP

A B PRADDBEAEDEOOWWWWWWWWWNDNDNMNDNDNNDNNMNDNNDNNNNRERPRERRPRPERPERPERPERRPRERERE
OB OWODNPFPOOOO~NOOUOTAARWNPFPOOONOORRWDNPFPOOONOOIA,WDNPE O

DATE:

CASE NOS.:

APPLICANT:

LOCATION:

BOARD MEMBERS PRESENT:

ALSO PRESENT:

REQUEST:

ZONING BOARD OF ADJUSTMENT
268B MAMMOTH ROAD
LONDONDERRY, NH 03053

DECEMBER 19, 2012
10/17/2012-2, 3, AND 4; MOTION TO REHEAR

ALFRED WALLACE, HENRY WALLACE, AND HAROLD WALLACE
62 PERKINS ROAD
LONDONDERRY, NH 03053-2416

VAN STEENSBURG ONE FAMILY TRUST,

LEO AND MELANIE VAN STEENSBURG, TRUSTEES
48 PERKINS ROAD

LONDONDERRY, NH 03053-2416

62 PERKINS ROAD; 16-3; AR-I (WALLACE) AND
48 PERKINS ROAD; 16-1; AR-l (VAN STEENSBURG)

JIM SMITH, ACTING CHAIR
LARRY O’SULLIVAN, VOTING MEMBER
NEIL DUNN, CLERK

JIM BUTLER, TOWN COUNCIL LIAISON

TO GRANT A REHEARING OF CASE NOS. 10/17/2012-2, 3, AND 4;
CASE NO. 10/17/2012-2: VARIANCE TO ALLOW PROJECT PHASING TO
EXCEED THE MAXIMUM NUMBER OF DWELLING UNITS LIMITED BY

SECTION 1.3.3.3, AND TO PROVIDE RELIEF FROM BUILDING PERMIT
RESTRICTIONS UNDER SECTION 1.4.7.2.

CASE NO. 10/17/2012-3: VARIANCE TO ALLOW A REDUCTION IN THE
NUMBER OF WORKFORCE HOUSING UNITS FROM 75% AS REQUIRED BY
SECTION 2.3.3.7.1.1.4 TO 50%.

CASE NO. 10/17/2012-4: VARIANCE TO ALLOW 24 DWELLING UNITS IN A
MULTI-FAMILY BUILDING WHERE A MAXIMUM OF 16 UNITS IS
PERMITTED BY SECTION 2.3.3.7.3.1.2, AND A VARIANCE FROM THE
DIMENSIONAL RELIEF CRITERIA OF SECTION 2.3.3.7.4.5 AND THE
ADDITIONAL CRITERIA OF SECTION 2.3.3.7.4.6.

PRESENTATION: The Clerk read into the record the cover letter of the Motion to Rehear from Attorney
Thomas J. Leonard dated December 11, 2012.
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JAMES SMITH: Okay. Discussion or thoughts.

LARRY O'SULLIVAN: Well there’s lots of documentation that was provided for the summing up, | guess, of
the...our requests and the facts of the case in the letters...is it from Attorney Leonard, was it? In their request
for a rehearing. But | guess they make 20 or 30 points.

JAMES SMITH: Yeah.

LARRY O'SULLIVAN: Or more. Let’s see, we’re going 40...50...80, 90, 100 points.

JAMES SMITH: It’s very extensive.

LARRY O'SULLIVAN: A hundred and one points. And I've read through them and | still don’t see how they
address some of the things that we requested. So that was what | was hoping to get out of that. | suspect,
Jim, that you are in the same boat as, again and again, we had said we didn’t have enough information. I'm
specifically referring to the cost analysis that would be provided by an external or independent party, so that
we could be more secure in our decision about allowing this, something that we actually, we want in town, the
way of workforce housing, but to avoid our...

JAMES SMITH: Well, you know...

LARRY O'SULLIVAN: ...to void, | guess, our Master Plan with the fact that we have phasing that we request or
that we have control over our growth ordinance. And this isn’t kind of helping us to develop that information,

so I’'m kind of missing something | think.

JAMES SMITH: You know, when it comes to the growth control, | sometimes wonder if there’s still justification
to even have that.

LARRY O'SULLIVAN: Have it, what? Now or...?

JAMES SMITH: Right.

LARRY O'SULLIVAN: The only reason we have the growth control, Jim, is so that we can match our services
and the things that the Town can provide and then provide for the safety and welfare of everybody else. But

this is just one...

JAMES SMITH: Yeah, but | think if you look at the law, though, it’s really set up to allow a town to get some
time to catch up and get into position, and | don’t think the law was meant to have it as an ongoing thing.

NEIL DUNN: Yeah...

JAMES SMITH: Because one of the things | have a hard time with it is part of that law, it looks back at the
amount of the growth over the preceding number of years.
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LARRY O'SULLIVAN: Mm-hmm.

JAMES SMITH: Well, if you look at that right now, we’ve had absolutely almost no growth. So any growth,
when you compare it to nothing, is gonna be considered...you know? So |...

LARRY O'SULLIVAN: Okay, so the issue that you’re bringing up is something that this Board really has had no
say on. We've had it as individuals when the Town decided to use a growth ordinance.

JAMES SMITH: Yeah.

LARRY O'SULLIVAN: So the growth ordinances are in place for all those other reasons and they’re not in place
or affecting anything, let’s put it that way, while there isn’t growth. Everything stays the same. But in order to
control it, imagine having the opportunity to say in five years we’re going to have 240 of these things...of this
workforce housing units full of people. Completely populated. But we can’t say that. Neither can the
builders.

JAMES SMITH: Sure.

LARRY O'SULLIVAN: But at the same time, how many other projects do we have in town that are going on
right now?

JAMES SMITH: Well, I think that that’s...

LARRY O'SULLIVAN: Just think about the 60 plus homes that are across the street from Mountain Home that
are gonna be...that are approved.

JAMES SMITH: Okay...

LARRY O'SULLIVAN: There are 60 workforce housing homes there that are being converted from the elderly
housing. That’s on the...l don’t know, we’ve had meetings about it already in the Master...I'm sorry, the
Planning Board. It’s just that the publicity of it isn’t out there. We don’t have everybody saying, you know,
we’re gonna be building some of these workforce housing projects right across the street from Mountain
Home Road. And that's what the intention is. They’re gonna convert, instead of going to the senior or elderly
housing, to 60-some-odd workforce housing project...units. So how does that affect? Well, you add the 240
here, the 60 there, the 20 that we approved two months ago, all of a sudden, you know, we’re talking some
serious numbers here. That's why we need to grow smart and take the opportunity to look back and say, you
know, we need to justify the fact that we have spending that's going to happen as a result of an increase in
residences. It’s gonna happen. Guaranteed. If we have very little in the way of additional housing that’s built
in Londonderry, the existing forces, the services that we provide, are going to stay flat or level, barring any
major, you know, catastrophes or what have you. So that’s why we have the whole Planning Board deciding
that, yeah, this is something that over the years, we’ve determined that we’ve been outside of and we had to
enforce it and have to restrict it and then other times like today, right now we can build...I don’t really know
what the number is, but it’s...

JAMES SMITH: They can build as many as...

Page 3 of 23

OCTOBER 17 2012-2, 3, AND 4 WALLACE ET AL— MOTION TO REHEAR - DECEMBER 19, 2012 HEARING



136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179

LARRY O'SULLIVAN: ...a couple of hundred homes right now. Right? Without having any effect. Because
there’s only 200-some-odd, you know, possibilities of permits out there. | don’t really know what the number
is, but this will allow us the opportunity to phase it in and that's why our ordinances request or require that
the growth be phased over a period of time. It only makes sense to me to be stable as a...

JAMES SMITH: Okay, | think we’re getting off to...
LARRY O'SULLIVAN: No, this is the point. The growth ordinance.

JAMES SMITH: | mean, but | think the point is whether or not we have enough information here on whether
we should have another...

LARRY O'SULLIVAN: Oh, I hear you. Just stick with that? Alright.

JAMES SMITH: That’s the question.

LARRY O'SULLIVAN: Sure. Well...

JAMES SMITH: | would say they raise more than enough questions.

LARRY O'SULLIVAN: What do you mean, “they raise more than enough questions”?

JAMES SMITH: To justify a new hearing.

NEIL DUNN: Yeah, but my under...my under...

LARRY O'SULLIVAN: I’'m trying to pick the ones that | was talking about in the 101 that are listed, so...

NEIL DUNN: But my understanding is for the rehearing, there has to be something new that wasn't brought up
during the case and | mean, | do see...you know, they’re quoting, maybe, some case study or past cases, but |
don’t really see anything new. | haven’t finished reading it all, though, so you if you wanna give me a few
more minutes. For example, point 28, he’s saying “The applicant provided credible and uncontroverted
evidence from an expert economist that the project is not economically feasible if [sic] phased over 5 to [sic]
six years.” When | looked at the report, | brought it up, it came up to the same rate of return. It wasn't easy
for us to read. That was presented to us. So, to me...

LARRY O'SULLIVAN: That didn’t answer the question.

NEIL DUNN: It didn’t answer the question and the expert economist that's being pointed here, that's not new.
We had that information. It...the numbers didn’t jibe in my head and we offered prior to that for them to
come back with better support, which they really didn’t come back with, so | mean, short of going through

every point, Jim, I'm trying to look through it and find something that does bring up something that maybe
wasn't mentioned or new because that's really the only reason we were supposed to rehear a case was
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because there was something new. So, I...you guys, if you've read through it, did anything stick out that made
it new, that was new information?

LARRY O'SULLIVAN: That’s what | was hoping to receive in there, is one of the things that the Planning Board
would require or does require for this type of thing is an independent cost analysis and | still don’t see it. |
don’t see the request to do it, | don’t see the proposal that, ‘yeah, we’ll have that done.” That...that’s just an
item, one single item, that, to me, made a big difference as to why the...why 50% as opposed to some other
percentage...what do we require? We require, what, 75%...?

JAMES SMITH: Correct.
LARRY O'SULLIVAN: ...being low cost or controlled housing or whatever you wanna call it.
JAMES SMITH: Well, okay...

LARRY O'SULLIVAN: Anyway, it helps to make a better decision if we have independent information to support
it.

JAMES SMITH: Yeah. Okay, in looking in this [NH Planning and Land Use Regulation — 2008-2009 Edition],
which is a 2008/9 edition, what it says, “A motion for rehearing made under RSA 677:2 shall set forth fully
every ground upon which it is claimed this [sic] decision or order complained of it unlawful or unreasonable.
No appeal from any order or decision of the zoning board of adjustment,” da da da, “shall be taken unless the
applicant [sic] shall have made the application for rehearing,” da da da. So...

NEIL DUNN: Alright, so if we’re using that as the criteria, then I’'m not sure if we’re qualified to rule on it. I'd
like to continue it until we get a ruling from our attorney. If we’re gonna point...point the law, I'm not
gualified to determine if we’re at a point of law here. And if that's what it says, that he’s bringing up points of
law that, | mean, I’'m seeing some things that, gosh, without being an attorney, | don’t know if | could rule on
that. My thought is, the five points were brought up, they were grouped together instead of addressed
individually, although | know it gets crazy when you have that many cases going on and trying to go through
every five points for every case, but there tends to be a way to group it together where you don’t specifically
address each. | think we had a discussion about how the phasing impacted the values and all that. Well, if we
don’t...they didn’t really talk individually to each of them, and | understand again, the parameters there, but
based on what | heard...

JAMES SMITH: Okay, look in...there's a letter in the... talks about the point you were raising about
capitalization. In don’t know what page it is. Page number [indistinct]. No, | would say they’re giving you
some information on how that...how to compare the two.

NEIL DUNN: Well, | mean, if we...in his ref...in the reference to case 10/17/12-2, where it starts at point 30,
and he's saying it’s unlawful because we’re not temporary and there’s no demonstrated need to regulate, I'm
kind of to what your point was, but | tend to go along with Larry there, that...so if someone wants to come in
in a year and say they wanna put up 500 units and because there was no growth prior to that, we, as a town,
have no right to regulate that so it doesn’t impact our school and services? | think...
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LARRY O'SULLIVAN: Without us being ready for it.

NEIL DUNN: | don’t think that's the intent of the law and that's where I’'m saying if we’re gonna get legalese,
let somebody legally look at that. These points. If he’s gonna make everything based on these legal points.

To me, it doesn’t make sense, as a commoner, that if someone wants to come in and put in 500 units, we can’t
say no. We have to regulate that. We can’t control the services and all of that. And basically, he's saying
that's what the rationale is there. And so if it’s a legal thing, | think we need someone else to rule on it ‘cause |
don’t think I'm qualified.

JIM BUTLER: | would agree. | would agree to that.

LARRY O'SULLIVAN: Do you see these points, Jim? Do you have...?

JIM BUTLER: Yeah, | mean I’'m... this is the first time that I’ve actually looked at them. But you know, we have
conflicting information. We have Andre saying that, you know, there's not a problem with limiting our growth.
I don’t know. | think Neil’s right. | think that we need a lawyer to take a look at this and give us an opinion.

There's just too much here.

JAMES SMITH: Well, see, part of what our problem is was we’re supposed to make a decision within 30 days
upon request of...So we have a time constraint on this.

LARRY O'SULLIVAN: When was the...when was the request for rehearing...?

JAYE TROTTIER: What is that stamped on the cover letter?

NEIL DUNN: December 14" it was stamped.

LARRY O'SULLIVAN: December 14™?

JAYE TROTTIER: Yeah. This past Friday. And there aren’t many dates that the meeting room is available.
LARRY O'SULLIVAN: Do we...do we have a Town attorney [indistinct], by the way?

NEIL DUNN: Well, we...well, hold it. | would maybe state that we have...we have looked at making a decision.
Does it say we have to make a decision or we have...?

LARRY O'SULLIVAN: Yeah.

NEIL DUNN: Why can’t we, at this point, we obviously need more information. So | guess if...we’re making a
decision tonight to continue it until we get feedback. So as far as that is, we’ve heard it tonight but we’re
looking for more feedback so we’d have to continue it to get...

JIM BUTLER: You know, if you look at point 21, it says “The New Hampshire statutes permit towns to limit

growth and restrict permits pursuant to RSA 674:22, but only under very specific circumstances that include:
[a.] ‘If there is a demonstrated need to regulate the timing of the development based on [sic] the community’s
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lack of capacity to accommodate anticipated growth.”” And then we have...we, you know, we have a memo
from Andre, who no longer works for the Town, saying we don’t have a problem with the capacity. So, | mean,
there are a lot of...I don’t know. My opinion is | think we need to have someone with a legal standpoint
[indistinct] look at...

JAMES SMITH: | think the point I'm trying to raise with the Growth Control Ordinance, the way is, | believe,
was constructed was to give the Town an opportunity to put something like that in place for that time frame
that they had a problem, to give them time to...

LARRY O'SULLIVAN: React to it.

JAMES SMITH: ...build whatever they needed or bring the town up to it. But once they reached that point, it
wasn't designed to be an ongoing, forever type of law.

LARRY O'SULLIVAN: | think as soon as you don’t have it ongoing, and | think that was what their point was,
way back when we started this thing, it would be declared illegal if we did a particular project that has to exist
for all and for any. That was what the whole point of that was. That's the way you be fair under the law. So
that means...

JAMES SMITH: Are you...

LARRY O'SULLIVAN: | think [indistinct]...

JAMES SMITH: Are you suggesting...?

LARRY O'SULLIVAN: ...consistent and constant.

JAMES SMITH: They wrote what the law...wrote this growth control thing with the idea if it got to the point

where it really wasn’t justified, that they would wait for somebody to...

LARRY O'SULLIVAN: What...? I’'m sorry, “if it wasn't justified”? No, it's gonna be in place. It’s gonna be in
place for forever.

JAMES SMITH: Well, that's what I’'m saying. | don’t think the Town has the justification to keep it there
forever.

LARRY O'SULLIVAN: That’s the whole point of the growth ordinance. It gets triggered at a certain point. As
soon as growth becomes...

NEIL DUNN: When does [indistinct]?
LARRY O'SULLIVAN: It doesn’t matter who’s building them. It could be 300 independent homeowners

scattered all over town. That’s when the limited permits happen. As soon as we reach that figure. It doesn’t
matter if it’s one project or 200 of them. Five hundred of them. That’s the whole point of this. Because all of
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a sudden, we didn’t want to be brought to court for every....every time a big project came up or every time
somebody in the undeveloped property, you know, in town sold a large parcel and wanted to put up two-
family homes. Because we had that and it was terrible. Nobody wanted to live here then. Our taxes went
through the ceiling. We had new this, new that. Additions put on everything. | mean, you guys were here.

Do you want to go through again? | mean, that’s what | foresee this happening unless we have growth control
in place. You know, the...to me, this 101 points that we received, a lot of it’s fluff and | understand it and, |
mean, we see this regularly when we deny something, that you throw everything against the wall and see
what sticks. But this should have been...101 points of this should have been reviewed by the Town attorney or
we should have had somebody from the Planning office here who would be able to see in our minutes or on
the repeats of the show on cable that these things were covered or yes, you weren’t clear about something.
And that's the kind of direction, when you have something as complex as, you know, capital rates of increase
and you know, that type of thing. Sorry gang, that’s beyond my, you know, my knowledge. | don’t understand
what that's gonna mean in ten years or however many years they wanna forecast out their possibilities for
profit here. | also don’t understand why we couldn’t and when we did bring up the subject or the topics of
having an independent cost review or an independent appraisal regarding costs. Why they aren’t addressed
in the letter. Because it’s...some of the points go directly against it, saying why didn’t we ask for it? Well,
throughout that meeting, that was one of the purposes...I kept bringing it up. Well that's just one of the items,
but there’s a 101 items there that | just as soon not go through with a fine tooth comb, but the point of the
matter is | don’t see anything new there and that would be the issue whether we have a rehearing or not, as
far as I’'m concerned. | think we can ask for additional information. | don’t think it was offered. | think it
was...I know | requested it. |1 don’t see it there.

JAMES SMITH: Okay...

NEIL DUNN: Jim, if | may, though, just one thing on the 30 days thing. Thirty days is a time clock for them to
reply to request a motion for rehearing. And then the only limitation on responding to their motion for the
rehearing, if you look at 677:2, is “If the decision complained against was [sic]...made by a town meeting, the
application for rehearing shall be made to the board of selectmen, and, upon receipt of the [sic] application,
the board of selectmen shall hold a rehearing in [sic] in thirty days.” It doesn’t talk about the Zoning Board.
LARRY O'SULLIVAN: | don’t think that’s...you’re in a different.

JAYE TROTTIER: Later on it does.

NEIL DUNN: Yeah, but it doesn't...

LARRY O'SULLIVAN: ...section there.

NEIL DUNN: Well, no, 22’s the one. | mean, when you go to the zoning...Well, | guess my point...

JAYE TROTTIER: 677:3.

NEIL DUNN: Okay.

JAMES SMITH: Well, one of the things...
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LARRY O'SULLIVAN: | don’t have my State statutes book in front of me. But | don’t think there's a question
there about 30 days. | think they have until Decem...January [indistinct].

JAMES SMITH: No, the...yeah, you haven’t quite found the right...if you keep on going...
NEIL DUNN: No, no, it’s 3. Jaye was very good, as always, and she’s right, it’s under 3.
JAMES SMITH: Yeah. There is a 30 day...

LARRY O'SULLIVAN: Form the date the application is received, which is January 17. Let’s get over that one,
Neil.

NEIL DUNN: Okay, here, but it also says “...or suspend the order or decision complained by [sic] pending
further consideration.” Oh, okay, never mind. We’re giving it consideration. | mean, short of that, if we’re
worried about the 30 days, based on what I’'m presented, | guess | could go either way, but | would rather
have someone look at it. | don’t think we’re in a position to say, you know, if...I mean, we have heard the case
within the 30 day window and we’re going out for more information back. And if it’s gonna be technical
‘cause we didn’t make the decision without enough information when we have eighty points of law in front of
us.

LARRY O'SULLIVAN: A hundred and one.

NEIL DUNN: We're hearing it very quickly. It was the 14", We're hearing it five days later and we’re looking
for more information. | don’t know where we’d be wrong in that.

LARRY O'SULLIVAN: | don’t think it would be wrong, either, to request an opportunity to review.

JAMES SMITH: Okay, so the gist I'm getting, you would like to continue this...

NEIL DUNN: The motion for rehearing, pending a review from the Town attorney.

LARRY O'SULLIVAN: Yeah, but I...I don’t just wanna have a review from the Town attorney. This is...you're
talking about having him review what? The legality of the...of us...our decision regarding this letter? Or each
of the points in that letter?

NEIL DUNN: No, no, I...well, that's the hard part. If he's gonna...if they’re gonna state case law and we’re
supposed to decide that? | mean, I’'m very willing to sit here tonight, go through this, and make my decision if
I think it stands, but I’'m no lawyer. When |, like the example, that 28 example when we talk about an
economist that’s...you know, from what | recall, the numbers were the same. That doesn’t carry weight. But
there’s eighty more points. |...the Londonderry...[trails off]...

JAMES SMITH: Well...okay...

LARRY O'SULLIVAN: So we’re looking for some guidance, alright?
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JAMES SMITH: Yeah.

LARRY O'SULLIVAN: That's, | think, what...
JAMES SMITH: Okay...

NEIL DUNN: Yeah, | don’t...

LARRY O'SULLIVAN: ...the [indistinct] issue is.

JAMES SMITH: After | went home, | started thinking about the third case in particular. The one where they
were talking about the 16 versus 20 versus 24 units in a building. And | think...

LARRY O'SULLIVAN: There’s two parts to that one.
JAMES SMITH: What? Oh, | know. I'm just talking about that part of it.
LARRY O'SULLIVAN: Alright.

JAMES SMITH: Okay. When we started arguing and talking about that, we started talking about the impact of
having on the neighborhood and all the rest of the stuff, on how many, you know, having all those units and so
forth. 1think we kind of got off the track on that because if you look at the ordinance for the workforce
housing, it’s up to the Planning Board to grant a conditional use on whether or not to even have that thing
there. And they would be the ones who would determine the impact on the neighborhood and so forth as far
as that. All we were really...should have been looking at was whether we want buildings which had 16 units in
it...

LARRY O'SULLIVAN: Or 20.
JAMES SMITH: ...20, or 24. Now...

LARRY O'SULLIVAN: | don’t think that’s...I think that's what we were discussing, Jim. | don’t know where you
were.

JAMES SMITH: | think what we...we didn’t...we got away from that. Because one of the things | think about; if
you look at the 24 unit building, they were talking a footprint of about 10,000 square feet...that | remember.
Now, if you went to a 16 unit building...you would need 15 buildings to get to that same number of units.
LARRY O'SULLIVAN: Right.

JAMES SMITH: Which would then be a 150,000 square feet versus 100,000. So we’re increasing the footprint

of those buildings by 50,000 square feet. Even if you went to the 20, and you had two-story buildings with ten
on each floor...
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LARRY O'SULLIVAN: [Indistinct] of the discussion, then you got a wasted space...

JAMES SMITH: ...so you have to go up by a quarter and a half.

LARRY O'SULLIVAN: ...and [indistinct].

JAMES SMITH: You would still have an increase of 50,000 square feet.

LARRY O'SULLIVAN: Right.

JAMES SMITH: So, it’s, in my mind, it was really a question, do you want ten buildings with...

LARRY O'SULLIVAN: Fifteen or...

JAMES SMITH: ...and 100,000 square feet of footprint or would you rather have 15 buildings with a 150,000
square feet? And to me, that didn’t make sense because the more rooftop that you make, the more
impervious area you have, the more runoff, the more problems you have. Also, you would have more...you’d
have to spread your parking out. You’d have more driveways.

LARRY O'SULLIVAN: Long distance parking, yeah.

JAMES SMITH: So...

LARRY O'SULLIVAN: | understand.

JAMES SMITH: | don’t think that made a lot of sense.

LARRY O'SULLIVAN: | completely agree with you.

NEIL DUNN: But I think because it was two-part, that part...one or the other parts failed, so we let...we just
went to the vote.

JAMES SMITH: Yeah.
LARRY O'SULLIVAN: Yeah.
NEIL DUNN: So, | mean...

JAMES SMITH: So anyways, | think we should at least ask for some clarification on, you know, this is almost
mind boggling to look at all these different points and decide whether there’s...

LARRY O'SULLIVAN: There's new information in there or not?

JAMES SMITH: Yeah.
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LARRY O'SULLIVAN: No, there’s an opinion in each one of those as well, but...

JAMES SMITH: Yeah.

LARRY O'SULLIVAN: ...the point that | would like to make is that we need some guidance about the particulars
that are listed here. The 101 particulars. And as we decided, were our decisions legitimate and reasonable? |
mean, short of...you know, if you didn’t want to spend the money, if the Town doesn’t wanna spend the
money using our own Town attorney, let them sue us. | mean, those are the options. Take it or leave it.
Because that’s what we’re at.

JAMES SMITH: | got a question for Jim.

JIM BUTLER: Yup?

JAMES SMITH: Do we have a termination date on the Growth Control Ordinance that you’re aware of?

JIM BUTLER: To the best of my knowledge, no.

LARRY O'SULLIVAN: There shouldn’t be.

NEIL DUNN: Well...

JIM BUTLER: To the best of my knowledge, no.

LARRY O'SULLIVAN: It shouldn’t be. [Indistinct]...

NEIL DUNN: It becomes...it becomes [indistinct] in effect.

LARRY O'SULLIVAN: At town...at town meeting, we can change it.

JIM BUTLER: Correct.

JAMES SMITH: Well, no...

LARRY O'SULLIVAN: That's the only way we’re gonna affect anything is in our...

JAMES SMITH: No, no, I'm just saying, the law that that's passed under specifically states that there's
supposed to be.

NEIL DUNN: But the termination date is when it's in effect. Is it saying you get rid of the whole thing? You
have to write a whole new ordinance? No, it’s saying what period is it in effect for? It’s ion effect for those
heavy growth periods when you exceed 200-and whatever that magic number is, and it kicks back in. So it
does terminate on a timeline, based on growth, but that doesn't mean you haven to delete the whole
ordinance and start again when you hit 500.
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LARRY O'SULLIVAN: Right.

JAMES SMITH: Mmm.

NEIL DUNN: Yes, it does terminate. It terminates when that growth pattern is no longer in place.
LARRY O'SULLIVAN: It’s on a motion sensor.

NEIL DUNN: But it’s still on the books to be reinstituted when it’s needed. So that's what I’'m arguing. It does
terminate it...

LARRY O'SULLIVAN: [Indistinct] one of the points, though.

JAMES SMITH: Oh, okay. Okay. I think the point I’'m trying to get...could we get an opinion relative to that
point from the attorney? Whether or not that ordinance meets that requirement?

LARRY O'SULLIVAN: | don’t want that. If we’re gonna talk to the Town attorney, let’s talk about 101 points...
JAMES SMITH: Yeah.

LARRY O'SULLIVAN: ...that are in the letter. Don’t be specific about that because...

JAMES SMITH: Yeah.

LARRY O'SULLIVAN: [ think as far as we’re concerned, as far as I’'m concerned, we’re not gonna change our
Town ordinances based on this one issue.

JAMES SMITH: No.

LARRY O'SULLIVAN: This one case.

JAMES SMITH: I'm not saying we should, but I’'m just saying...

LARRY O'SULLIVAN: In general, we have a growth ordinance that we either have it in effect and it’s active, or
we have it and it’s inactive and something happens in the way of growth to trigger it and that is...how do you
enforce it? As soon as you speed, that's when you get the ticket. That’s the way it’s supposed to be. You
know, you can go 15 miles an hour forever. But as soon as you go above the speed limit, things have to slow
down. And that's what we’ve already determined, Jim. So, but that's just one particular point.

JAMES SMITH: Yeah.

LARRY O'SULLIVAN: You're picking up on that one point. To me, it’s...there are a 101 others, or 100 others
that can be addressed. And you know, frankly...
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JIM BUTLER: | mean, | just think, to make a reasonable decision, that we would need to have someone take a
look at those points of law. | mean, if we don’t know...

LARRY O'SULLIVAN: I'd like to have an idea. If there's something that we, as a Zoning Board, can request from
the applicant that provides us with information that says, you know, the applicant says something along the
lines, this is ‘credible and uncontroverted evidence.” What? | have a hard time understand why somebody
would say that about something that, you know, about everything, | guess. You got 101 points of everything
here. So you know, that’s why we have a controversy about this is because it’s uncontroverted. But anyway,
there’s 101 different items there that I'd like to have some sort of an idea of an opinion, taking in full...

NEIL DUNN: It can...

LARRY O'SULLIVAN: Have him read it, have him review it and say ‘This is a lot of baloney, but these are the
things you didn’t address and that you should.” And | asked the applicant specifically for bing, bing, bing.

Because, frankly Scarlett, I’'m not an expert. So would you like a motion, Jim>

JIM BUTLER: And | would think that we would have to do that anyway if they don’t find satisfaction here or
with the Council, their course of action is what?

LARRY O'SULLIVAN: They’re not gonna go to the Council after this.
JAMES SMITH: No, no...

LARRY O'SULLIVAN: After this is the court.

JIM BUTLER: After, everything goes to Superior Court, right?
LARRY O'SULLIVAN: After this...

JIM BUTLER: So, we’d end up having...

JAMES SMITH: Well, actually...

JIM BUTLER: ...an attorney look at it anyway.

JAMES SMITH: | think they have a dual route here. If we deny this hearing, then they can take...go to Superior
Court on the zoning issues...

JIM BUTLER: Mm-hmm.

JAMES SMITH: But | believe also under the workforce housing, there’s a builders remedy where they can go to
court on that...

LARRY O'SULLIVAN: [Indistinct] the court. [Indistinct].
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JAMES SMITH: Which is a different, slightly different route.

LARRY O'SULLIVAN: So get the...so we should get the opinion...

JAMES SMITH: Yeah.

LARRY O'SULLIVAN: See if there’s the opinion of the...I guess, the Town attorney, regarding our ordinances
and our interpretations of the presentation with these 101 points. Now, frankly, what I'd like to see is I'd like
to see our attorney come back and tell us we have a half dozen different points of argument that are really
there. There’s six, | think, that they’ve requested variances on. Our discussions led us all over the place.
Sometimes, as you were saying, we got steered incorrectly or off the path. But the gist of what we were
saying, Jim, was, as Neil pointed out just a few minutes ago, we might have agreed with you on your point, but
in that same variance request, there were several other points that we didn’t agree with or that they didn’t
meet the criteria for and that’s really what we’re measuring against is those criteria. You know, the points of
law that they have to address in order for us to be able to assume that the requests are reasonable to any
degree or not. So, that’s why I'd like to get the opinion of the attorney.

JAMES SMITH: Okay, you wanna make a motion?

LARRY O'SULLIVAN: | make a motion to...what would we be doing? This is gonna be continued? We have to
have a have a date to continue to, too, right Jaye? How about Christmas Eve? There you go.

JAMES SMITH: | don’t think so.

NEIL DUNN: When’s our January meeting?

JAYE TROTTIER: That would be beyond the 30 days.

LARRY O'SULLIVAN: So we have the first Thursday of January...
JAYE TROTTIER: You only have until January 11",

LARRY O'SULLIVAN: Is it the first Thursday that we have a meeting?

JAYE TROTTIER: We...no, Master Plan is meeting that night. We could try and meet after that, but you have
no idea how long that is.

LARRY O'SULLIVAN: Yeah.
JAYE TROTTIER: It’s supposed to be a short meeting, but you don’t know...
LARRY O'SULLIVAN: Some of those...

NEIL DUNN: I...
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LARRY O'SULLIVAN: Especially depending on who shows up at those, it could be a real long meeting.

NEIL DUNN: So, option two would be to say we would consider the rehearing and then go into a rehearing
and then ask for a continuance to have all this stuff reviewed later? So we can meet everybody’s legal dates
and just keep...?

JAMES SMITH: Say that again. I'm not...

NEIL DUNN: Well, there's a motion to rehear, right?

JAMES SMITH: Right.

NEIL DUNN: So we say, “Oh yeah, we’ll give it to you because you’ve overwhelmed us again with so much
information that we’re not sure about, so we’ll do that and then we’ll have the hearing and they’ll come in
January at our normal hearing time, and then we’ll say ‘We’d like to continue this, pending review from the
lawyer,” so that we’ve met every legal date and time. | mean, | guess that’s one way to do it.

LARRY O'SULLIVAN: No, but...

NEIL DUNN: No, I'm saying...

LARRY O'SULLIVAN: I don’t understand...| don’t see how that meets the criteria of...

NEIL DUNN: Well, we're worried about the 30 days. We don’t have an easy way to do that, so if we want to
comply, we have to make a ruling by either denying to rehear or allowing...

LARRY O'SULLIVAN: We can meet on a Saturday.

NEIL DUNN: Okay, I'm just...I'm throwing that out as another way to remedy the...all the concerns we have.
LARRY O'SULLIVAN: I’'m not going away.

JAMES SMITH: I'm going away.

NEIL DUNN: | mean, | guess that’s one way to do it. Say yeah, we’ll rehear it and then get a ruling later at the
next hearing. l...as long as we get to the right point for everybody involved, is really what it’s about. But if

we’re concerned about not meeting 30 days...

LARRY O'SULLIVAN: Oh, so you’re saying just say, ‘Yeah, okay, you can have a rehearing,” and then just...Well,
that’s not fair.

NEIL DUNN: Well, we're also concerned about timelines and then them pushing the button against us not

meeting a 30 day timeline. No, I’'m just saying, Larry, so if we're trying to take care of everybody's needs, then
let’s agree to rehear and then it’s gonna be these same points and then we’re gonna need a ruling. | mean...at
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least | will, unless somebody makes some kind of other ruling in between, but...You don’t see where I’'m going
with that?

LARRY O'SULLIVAN: Yeah, | don’t think that's fair.

NEIL DUNN: Well, we have a timeline, though, to meet. So unless we come up with a time or...?

JAYE TROTTIER: Plus you have to give the attorney time...

JIM BUTLER: Yeah, time to review it.

JAYE TROTTIER: ...to review all this and with the holidays...Let me show you what the calendar looks like.

NEIL DUNN: So I'm just trying to give everybody a chance and also hit all the legal points we need to. So if we
said, yeah, we’ll continue it based on that and then have it reviewed...| don’t know. | was just looking for

options for everybody to get [indistinct].

JAYE TROTTIER: So this is what it looks like. This is tonight. So then, here’s Christmas. And this is the day
after Christmas, there’s nothing going on, but will he have had time to read through all of it?

NEIL DUNN: Yeah, right. That’s [indistinct].
JAYE TROTTIER: So, this, apparently, the 27Mis apparently open because something got cancelled, but still...
JAMES SMITH: Okay.

JAYE TROTTIER: Then once you get through the first week of...the end of December and the first week of
January, most of those days are taken up and then you get into January...

LARRY O'SULLIVAN: And we are required to be...

JAYE TROTTIER: And you gotta do this by the 11" because the...
JAMES SMITH: Jaye?

JAYE TROTTIER: ...14"is a Monday.

JAMES SMITH: Jaye? Okay.

JAYE TROTTIER: So that’s just what availability is.

JAMES SMITH: I’'m looking on page 637.

JAYE TROTTIER: Well, you've got different books.
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LARRY O'SULLIVAN: On the RSAs? State RSAs?

NEIL DUNN: What statute, though?

JAYE TROTTIER: You've got different years.

JAMES SMITH: RSA, it's 677:3.

NEIL DUNN: Okay.

LARRY O'SULLIVAN: You both have the same book?

JAMES SMITH: Part Il

NEIL DUNN: No, different books.

JAMES SMITH: You got it?

NEIL DUNN: Yup.

JAMES SMITH: Okay. What it says...”Upon the filing of a motion of [sic] a rehearing, the board of adjustment,
or [sic] a board of appeals, or the local legislative body shall within 30 days either grant or deny the

application, or suspend the order or decision complained of pending further consideration.”

LARRY O'SULLIVAN: Oh, so that we could say, “Yeah, we’ll hear it, but we’re gonna have additional
consideration’? Is that what you’re saying?

JAMES SMITH: No, what I’'m saying is can we suspend the decision we made to deny the decision...the
variance, pending further information, then use that as an excuse to delay this decision?

LARRY O'SULLIVAN: You got me. We did something similar at the cell phone thing. Do you remember that?
JAYE TROTTIER: Nothing like that, no.

LARRY O'SULLIVAN: Not that particular one, but we had a similar delay for...

JAYE TROTTIER: We had many, many delays for that.

LARRY O'SULLIVAN: No, | meant regarding the...

JAYE TROTTIER: The motion to rehear?

LARRY O'SULLIVAN: A motion to rehear, right.

JAYE TROTTIER: There may have been.
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LARRY O'SULLIVAN: Yeah.

JAMES SMITH: Because with the “or’s” in there, it’s giving different choices.

NEIL DUNN: Mm-hmm. Yeah.

JAMES SMITH: It’s not saying you have to do this or that. It’s just saying you have to do one of these.

LARRY O'SULLIVAN: Okay, well...so I'm not quite sure how the motion would...our motion would read, then in
order to fulfill what you feel is a completely satisfactory motion on that RSA, so that we don't wind up with
another legal issue. You wanna give it a shot, Neil? Do you have that in front of you?

NEIL DUNN: Yeah, it's right here.

LARRY O'SULLIVAN: Say the same?

NEIL DUNN: I’'m just...yeah, it’s the same.

JAMES SMITH: | think what that would suggest...I'm reading it and mulling it over in my mind. | think if we
suspended the decision, then we’re basically reopening the case.

NEIL DUNN: Right, and | don’t know that that’s...

JAMES SMITH: Which | don’t think we want to.

NEIL DUNN: | don’t...

JAMES SMITH: | don’t think we can do that.

LARRY O'SULLIVAN: You mean, then we’d have to take new evidence or new public input and so forth?
JAMES SMITH: Yeah, we’d have to basically open it up and have a whole new hear...you know, open the
hearing back up and then go through that part of it, then go back in deliberation and make a new decision on
the case.

NEIL DUNN: Did you say February...excuse me, January 14™ was our deadline?

JAYE TROTTIER: Mm-hmm. Really January 11" because the 14" would be beyond the 300n days.

NEIL DUNN: So the 11"s open?

JAYE TROTTIER: Yeah, and the 4™ is open.

JAMES SMITH: What day of the weeks are those?
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JAYE TROTTIER: Fridays.

NEIL DUNN: Friday.

JAMES SMITH: Yeah, I'm available.

LARRY O'SULLIVAN: Well, | have no issue with when we wanna do it.

JAMES SMITH: Do you [indistinct]?

LARRY O'SULLIVAN: I’'m not going anywhere.

JAMES SMITH: Okay, | mean, I’'m just making sure we have enough...at least three people, possibly more.
NEIL DUNN: The [indistinct] of January...

JAYE TROTTIER: Maybe we’ll do the 11" then, because that gives the attorney the maximum amount of time.
JAMES SMITH: Yeah.

JIM BUTLER: And we gotta make sure the attorney’s around.

LARRY O'SULLIVAN: Who is our Town attorney right now?

JIM BUTLER: Mike Ramsdell.

NEIL DUNN: Is that right?

JAYE TROTTIER: Yes, they have a special meeting.

NEIL DUNN: Oh, February. Never mind.

JIM BUTLER: So there’s no way in the language that we can’t suspend this for another 30 days?

JAMES SMITH: | think if we did that, | think we’d be effectively reopening the case.

JIM BUTLER: Okay.

JAMES SMITH: And I’'m not sure if we wanna do that.

LARRY O'SULLIVAN: It would have the same effect as a rehearing. And that's what they have a motion on the
table to do, is rehear it.

NEIL DUNN: | think we should...for the 11" or the, what did you say, the 4™?
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899  JAYE TROTTIER: Mm-hmm.

900

901  NEIL DUNN: Go for the 11" if that’s fine with everybody here ‘cause we’re within the window and it gives
902  our....the review a lot longer.

903

904  JAMES SMITH: The lawyer the longest. Yeah.

905

906  NEIL DUNN: And then at the 11", if we don’t have an issue, then maybe we reopen it or we...
907

908 JAMES SMITH: Yeah.

909

910  NEIL DUNN: ...we have a better feel...

911

912  JAYE TROTTIER: Is it possible to do it before seven o’clock? Like at six o’clock or...?

913

914  NEIL DUNN: Whenever we need. Well, I'm good, | don’t know about you guys.

915

916 LARRY O'SULLIVAN: On a Friday?

917

918 JAYE TROTTIER: Mm-hmm.

919

020  LARRY O'SULLIVAN: I’'m just thinking about the commute.

921

922  JAYE TROTTIER: Yeah, | don’t what you...

923

924  LARRY O'SULLIVAN: | have no idea what the traffic’s gonna be like coming out of Mass, so...I have no idea. I'm
925 not taking a day off from work so | can get to this meeting at six o’clock, either.

926

927  JAMES SMITH: Yeah. Yeah.

928

029  JIM BUTLER: And if there’s snow in the mountains and it’s a Friday...
930

031  LARRY O'SULLIVAN: | do need to get paid.

932

033  JIM BUTLER: ...believe me, | make that commute too. That's a...
934

935  NEIL DUNN: Better keep it at seven.

936

937  JIM BUTLER: That’s a tough one.

938

939  JAYE TROTTIER: Yeah. That's fine.

940

941  LARRY O'SULLIVAN: Well, every Friday’s tough.

942
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JIM BUTLER: Yeah.

LARRY O'SULLIVAN: It would be tough to make a seven o’clock on most Friday’s, so...Okay.
NEIL DUNN: Friday at seven.

LARRY O'SULLIVAN: Anyway, I'll do what we need to do. I'll do my best to be here.

NEIL DUNN: No, | think we stick with Friday at seven. | mean, it’s [indistinct].

JAMES SMITH: Yeah, seven is...Okay.

LARRY O'SULLIVAN: Somebody’s gonna have to buy after this one, then. Who's bringing the Sammy’s? So
you’re looking for a motion, then...I'll withdraw the motion that | made earlier and I'll make a motion that we
request...I'm sorry, we suspend, would that be the term?

NEIL DUNN: No.

JAMES SMITH: No, no, we don’t wanna do that.

NEIL DUNN: Continue.

JAMES SMITH: | don’t think that’s...

LARRY O'SULLIVAN: Alright, we just continue. We continue...

JAMES SMITH: Just continue...

LARRY O'SULLIVAN: Continue case...

JAYE TROTTIER: Continue the deliberations.

JAMES SMITH: Deliberation.

LARRY O'SULLIVAN: Deliberations on case...

JAMES SMITH: On the rehearing. Request for rehearing.

LARRY O'SULLIVAN: ...10/17/2012-2, request for a rehearing, right? Until the...

JAMES SMITH: Pending...

LARRY O'SULLIVAN: ..January 11"™. Seven o’clock.

JAMES SMITH: ...review of the...
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NEIL DUNN: Pending rev...yeah, okay. | second that motion.
JAMES SMITH: Okay, all those in favor?

LARRY O'SULLIVAN: Aye.

NEIL DUNN: Aye.

JAMES SMITH: Aye. We're gonna continue this to the 11%,

RESULT: THE MOTION TO REHEAR CASES 10/17/2012-2, 3 AND 4 WAS CONTINUED TO JANUARY 11,
2013.

RESPECTFULLY SUBMITTED.
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NEIL DUNN, CLERK

TYPED AND TRANSCRIBED BY JAYE A TROTTIER, SECRETARY

APPROVED JANUARY 16, 2013 WITH A MOTION MADE BY LARRY O’SULLIVAN, SECONDED BY NEIL DUNN AND
APPROVED 3-0-2 WITH JAY HOOLEY AND JAMES TOTTEN ABSTAINING AS THEY HAD NOT ATTENDED THE
DECEMBER 19, 2012 MEETING.
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